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PURCHASE OF A COMMERCIAL PROPERTY – LEASED
TO BE USED IN CONJUNCTION WITH THE AREA COMMERCIAL PURCHASE CONTRACT
SCHEDULE "A"PRIVATE 

Adjustments

Adjustments shall be made as of the closing date for all current rents and operating expenses of the property recovered from the tenant(s) in respect of the month in which the closing date occurs, prepaid rents (and interest accrued thereon, if any), security deposits (and interest accrued thereon, if any), realty taxes, water and assessment rates, deposit payments under the Assumed Service Contracts (as defined below), and all other items normally adjusted between a buyer and a seller in respect of the sale of a property similar to the property being purchased by the Buyer. Any rent arrears and accounts receivable for the period prior to the closing date shall remain the property of the Seller and there shall be no adjustment therefor; after the closing date, the Seller shall be permitted to take reasonable steps and commence actions to recover those arrears from the tenants but shall not be entitled to enforce the remedies under the Leases. Subject to the foregoing, any amounts recoverable from the tenants that cannot reasonably be finally determined on closing shall be adjusted on closing, on the basis of estimates prepared by the Seller, acting reasonably, and shall be adjusted as soon as reasonably possible after the amounts have been finally determined.
Access to the Property

The Buyer, its employees, consultants, professional advisors and agents (the "Buyer Representatives") shall be entitled to all information and access to the property for investigation of the property including, without limitation, to conduct any soil tests, environmental audits, and building inspections, between the date of this agreement and the closing, at the Buyer's own expense. The Seller agrees to provide to the Buyer, promptly upon request, any consents or authorizations to any government or other authorities to facilitate the foregoing [but only requesting the release of information by the government or other authorities and not inspections of the property by the government or other authorities]. If for any reason this agreement is not completed as a result of the default of the Buyer, the Buyer shall repair all damage caused to the property by the Buyer or the Buyer Representatives and, to the extent reasonably possible, restore the property to its original state, at its own expense. The Buyer agrees to indemnify the Seller from any damage or injury resulting from any wrongful actions of the Buyer or the Buyer Representatives.
Assignment

The Buyer may at any time following the acceptance of this offer, assign this agreement and any interest the Buyer may have in the property to a person(s), corporation(s), firm or partnership of person(s), or a new corporation(s) or any other entity or any combination thereof, now in existence or to be incorporated. Upon the Buyer delivering to the Seller written notice of the assignment and a written covenant of the assignee to be bound by the provisions of this agreement, the Buyer originally named shall be relieved of any obligation or liability whatsoever pursuant to this agreement, and the assignee shall be treated by the Seller as if the assignee were the original Buyer and all benefits, covenants and conditions of this agreement shall enure to and be binding upon the assignee.

Representations and Warranties

The Seller represents and warrants as follows (which representations and warranties shall be true now and on closing, except as otherwise indicated below):

(a)
To the best of its knowledge and belief, no part of the property or any adjoining property has ever been used for the purpose of a cemetery or waste disposal site or is in any way contaminated or affected (or alleged to be contaminated or affected) by any petroleum products, radioactivity, chemical waste, contaminants, pollutants, dangerous substances, noxious substances, toxic substances, flammable or explosive material, polychlorinated biphenyls, polychlorinated biphenyl waste, polychlorinated biphenyl related waste and any other substance or material now or hereafter declared or defined to be regulated or controlled in or pursuant to the Environmental Protection and Enhancement Act (Alberta) or any other environmental law, by-law, order, ordinance, ruling, regulation or directive of any applicable governmental authority.
(b)
The property is fully serviced by and connected to storm sewers, sanitary sewers, watermains, hydro, gas, telephone and cable television; the connections therefore have been made and those services and connections have been fully paid for and there are no charges against the property in respect of any of those by way of local improvement charges or otherwise.
(c)
There are no actions or proceedings affecting the property or the ownership or use thereof.
(d)
There are no unregistered agreements affecting the property.
(e)
The property is fully and finally zoned so as to permit its continued and unaffected operation in the current manner, the use of the Property is a legal (and not a legal non-conforming) use, the property is in full compliance with all applicable by-laws, government requirements and the existing parking complies with all applicable zoning and other requirements.
(f)
It has no knowledge or information of any existing, pending or contemplated change in any applicable law or restriction upon all or any part of the property which may limit or impede the current use or zoning of the property.
(g)
To the best of its knowledge and belief, the property is not designated for regulation by any conservation authority.
(h)
To the best of its knowledge and belief, no part of the property contains any underground storage tanks.

(i)
There are no work orders, deficiency notices or expropriation proceedings, outstanding, pending or threatened, affecting the property.
(j)
Except as disclosed to the Buyer in writing within 5 days after execution and delivery of this agreement by all parties, all existing leases (the "Leases") are now in good standing, there are no outstanding disputes relating to any of the Leases, and there are no rights of setoff. If there is any subsequent change before closing, the Seller shall promptly notify the Buyer in writing of the change (including all particulars thereof). If the change is a material change that the Buyer is not prepared to accept (as determined by the Buyer in its sole and absolute discretion, as to materiality and acceptability), then the Buyer may terminate this agreement by written notice to the Seller within 7 days after the Seller receives written notice of the change and the particulars thereof (but not later than the closing date), in which case this agreement shall be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. If that notice is not so given, this agreement shall be completed in accordance with its terms.
(k)
During the Conditional Period (as defined below), the Seller shall not enter into any new leases or amend the terms of any of the Leases without the Buyer's prior written consent, which consent shall not be unreasonably withheld or delayed. After the Conditional Period and before closing, the Seller shall not enter into any new leases or amend the terms of any of the Leases without the Buyer's prior written consent, which consent may be unreasonably withheld or delayed. All references to Leases shall include any approved new leases or amended leases referred to in this paragraph.
(l)
Until closing, the Seller shall operate, manage and maintain the property as would a prudent owner.

[For additional protection for the Buyer, add:]

(     )

All plumbing, HVAC, electrical and other systems and fixtures are now and will on closing be in good working order and condition.
[if applicable]
(     )

The Seller is duly incorporated and subsisting under the laws of Alberta and has the corporate power, authority, right and capacity to own its property and enter into this agreement and this agreement has been duly authorized and constitutes a legal, valid and binding obligation of the Seller.
These representations and warranties shall survive the closing but shall only apply to the knowledge and state of the property as they exist on closing. On closing, the Seller shall provide the Buyer with the Seller's declaration of the truth and accuracy of each of these representations and warranties. [For additional protection for the Buyer, add: The truth and accuracy of each of these representations and warranties is a condition of the Buyer's obligation to complete this agreement, which condition is included for the sole benefit of the Buyer, and which the Buyer may waive, either in whole or in part, by notice in writing delivered to the Seller on or before closing date, subject to any other rights that the Buyer may have as a result of any breach thereof.] 

Initial Deliveries

Within 5 days after execution and delivery of this agreement by all parties, the Seller shall provide to the Buyer, at no cost to the Buyer, (i) all reports, plans, agreements, studies, warranties, guarantees, working drawings, specifications and other plans and documents pertaining to the and/or repairs or replacements of the roof, roof membrane, HVAC equipment, lighting fixtures, and other systems, in the possession or under the control of the Seller, (ii) an existing survey of the property completed by a certified Alberta Land Surveyor showing all boundaries and buildings as they currently exist, (iii) true copies of the Leases and a rent roll relating to the property, (iv) financial information for the property and copies of the realty tax bills and any other expenses paid by the Seller for the last complete calendar year ending December 31, and (v) all service contracts (the "Service Contracts") relating to the property (any one or more of which Service Contracts the Buyer shall have the sole option of assuming on closing). The Buyer shall not be responsible for any of the Service Contracts other than those Service Contracts (the "Assumed Service Contracts") the Buyer has elected to assume by written notice to the Seller not later than 7 days before the closing. The Buyer will on closing enter into an assignment and assumption agreement in form approved by the Seller and the Buyer, both acting reasonably, wherein the Seller will indemnify the Buyer for all of the Seller’s obligations under the Leases and the Assumed Service Contracts for the period prior to the closing and the Buyer will assume and indemnify the Seller for all of the Seller’s obligations under the Leases and the Assumed Service Contracts after closing. If this agreement is not completed for any reason other than the default of the Seller, the Buyer shall promptly return to the Seller all documents the Buyer received from the Seller.

The Buyer agrees that all information and documents it receives from the Seller shall be kept confidential except (i) where disclosure is required by law or court, (ii) where that information or documents have otherwise become public, (iii) disclosure to the Buyer Representatives for the purposes of investigation of the property or completion of this agreement, or (iv) if this agreement is terminated for any reason other than the default of the Seller. This provision shall survive the termination of this agreement for any reason other than the default of the Seller.
Closing Deliveries

On closing, the Seller shall provide to the Buyer the following closing documents:
(i)
Written acknowledgments from tenants occupying, in the aggregate, not less than 70% of the leased area, confirming the terms of their Leases, that their Leases are in good standing, there are no outstanding disputes relating to their Leases, and there are no rights of setoff. The Buyer’s lawyers shall provide the form of acknowledgment to be used, within five (5) days after the Conditional Period.

(ii)
The Seller's declaration confirming the terms of the Leases, that the Leases are in good standing and that there are no rights of setoff.
(iii)
An assignment of the Leases in favour of the Buyer.

(iv)
Directions executed by the Seller advising the tenants that all future rental payments are to be directed to the Buyer or the Buyer’s nominee.

(v)
A registered Transfer/Deed of land to the property with the Planning Act statements duly executed.

(vi)
All keys to all areas of the building.
(vii)
Statement of Adjustments.
(viii)
The Seller's undertaking to re-adjust the adjustments and to make any payments required to be made in accordance with the adjustments.

(ix)
The Seller's declaration declaring that the Seller is not a non-resident of Canada within the meaning of section 116 of the Income Tax Act (Canada).

(x)
Assignment and assumption of the Assumed Service Contracts and any available confirmations from the service providers as to the terms and status of the Assumed Service Contracts.
(xi)
A reliance letter from the authors of the Seller's environmental reports, if any, in favour of the Buyer (and its lender if requested by the Buyer at least ten (10) days before the closing date). This reliance letter shall be provided to the Buyer not later than five (5) days before the closing date.
(xii)
All further deeds, acts, things, certificates and assurances as may be required in the opinion of the Buyer’s lawyers, acting reasonably.
Conditions
This agreement is conditional for a period (the "Conditional Period") of       days after execution and delivery of this agreement by all parties upon the satisfaction or waiver of the following conditions (the "Conditions"):
(a)
The Buyer is fully satisfied, in the Buyer's sole and absolute discretion, with respect to all matters concerning the property, including without limitation, the state of repair of the building and related systems, the environmental reports, zoning, the terms of all Leases, the prospects of leasing any vacant space, and the suitability and viability of the property for the Buyer’s purposes.

(b)
The Buyer obtains commitments for financing of the purchase of the property and future improvements to the property, upon terms acceptable to the Buyer, in the Buyer's sole and absolute discretion.

If the Conditions are satisfied or waived by the Buyer, the Buyer shall so notify the Seller in writing within the Conditional Period. If that notice is not so given, this agreement shall be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms. The Conditions are included for the sole benefit of the Buyer. The Seller shall co-operate with the Buyer for the satisfaction of the Conditions within the Conditional Period provided that the Seller shall not be required to incur any financial obligations to third parties (other than their lawyers) in so doing.

Extension of Conditional Period

If during the Conditional Period, the Buyer obtains a Phase 1 environmental report for the property that recommends any further environmental testing and the Buyer so advises the Seller in writing, the Conditional Period shall be extended for an additional 30 days. 
[The Buyer may obtain an extension of the Conditional Period for a further period of       days by requesting that extension by notice in writing to the Seller during the Conditional Period.]
Notice

Any offer, counteroffer, acceptance or notice contemplated herein may be given to or by either party by personal delivery, courier, electronically with receipt confirmed, or facsimile transmission to or by either party or its lawyers.

Completion

This agreement shall be completed on the       day (or the first business day thereafter if the scheduled completion day is not a business day, being any day other than Saturday, Sunday or statutory holiday in Ontario) after the satisfaction or waiver of the Conditions. [The Buyer may advance the closing date to any business day prior to the scheduled closing date by notice in writing given to the Seller at least 15 days prior to the new closing date.]
Goods & Services Tax (“GST”)
On or before closing, the Buyer shall deliver to the Seller a statutory declaration confirming that the Buyer is registered for the purpose of GST in accordance with the Excise Tax Act (Canada) and any other applicable legislation, its agreement to self assess and promptly remit any applicable GST to the appropriate authority and an indemnity in favour of the Seller for the GST requirements; the Buyer shall then not be required to pay to the Seller, nor shall the Seller be required to collect from the Buyer, the GST. If the Buyer fails to deliver that declaration, agreement and indemnity, then the Buyer shall pay to the Seller any applicable GST in addition to the purchase price.
Broom Swept Condition

On closing, subject to the Leases, the Seller shall deliver the property free of all debris, and shall ensure that the building will be in a clean and broom swept condition.
Chattels & Fixtures
The Buyer and Seller agree that all fixtures and equipment of every nature and kind affixed to, incorporated or situated in, on, around, or upon the property, except those fixtures and equipment which would ordinarily be construed to be trade or tenant's fixtures, are included in the purchase price, all of which the Seller warrants to be free and clear of any encumbrances whatsoever. The Seller shall not remove any part or parts of the mechanical, including but not limited to, electrical and electrical wiring, plumbing or HVAC systems presently servicing the building situated on the property.
Allocation of Purchase Price
The parties agree that a fair and reasonable allocation of the purchase price is as follows:


land





$     

building




$     

[parking lot




$     ]
[Buyer should first consult with its accountant] 
Conflict

If there is any conflict between the terms of this schedule and the printed form to which this schedule is attached, the terms of this schedule shall prevail.
Lawyer's Approval
This agreement is conditional for a period (the "Approval Period") of       days after execution and delivery of this agreement by all parties upon the approval of the terms hereof by the lawyers for the       [Buyer/Seller] (the "Benefiting Party"). If this condition is satisfied or waived by the Benefiting Party, the Benefiting Party shall so notify the other party in writing within the Approval Period. If that notice is not so given, this agreement shall be terminated and the deposit shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms. This condition is included for the sole benefit of the Benefiting Party.

