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PURCHASE & SALE OF A BUSINESS (Not a franchise)
TO BE USED IN CONJUNCTION WITH THE COMMERCIAL PURCHASE CONTRACT
Note: 

1. See specific clauses below that may apply to various businesses (e.g. Variety Store; Restaurant/Bar; Gas Station; Convenience Store)

2. Important to have a condition for approval by the Buyer’s Lawyer (sample included)  

SCHEDULE "B"PRIVATE 

Access
The Buyer and its employees, consultants, professional advisors and agents ("Representatives") shall be entitled to all information and access to the Business, the premises and the Assets for investigation of the Business, the Assets and the Seller's financial and legal condition as the Buyer deems necessary or advisable to familiarize itself with the Business and the Assets, between the date of this agreement and the closing, at the Buyer's own expense. The Seller agrees to produce for inspection (and provide copies thereof as requested by the Buyer), all books, accounts, records, charter documents, minute books, agreements, and all other financial, accounting, corporate and title documents of any nature or kind whatsoever as, in the opinion of the Representatives, are required to make an examination of the Seller, the Business and the Assets. The productions shall include the financial statements of the Business for at least its last two (2) financial years as reported on by the Seller's external accountant (the "Financial Statements"). The Seller agrees to assist the Buyer in discussing the affairs of the Seller with any third party and to provide the Buyer with any letter of authority that the third party may require before discussing the affairs of the Seller with the Buyer or its Representatives or releasing any information to them. No investigations described herein shall, however, affect or mitigate the covenants, representations and warranties of the Seller hereunder which shall continue in full force and effect. If this agreement is not completed for any reason other than the default of the Seller, the Buyer shall promptly return to the Seller all documents the Buyer received from the Seller.
The Buyer agrees that all information and documents it receives from the Seller shall be kept confidential except (i) where disclosure is required by law or court, (ii) where that information or documents have otherwise become public, (iii) disclosure to the Buyer's agents, representatives, employees, consultants, or professional advisors, or for the purposes of investigation of the property or completion of this agreement, or (iv) if this agreement is terminated for any reason other than the default of the Seller. This provision shall survive the termination of this agreement for any reason other than the default of the Seller.

Representations and Warranties

The Seller represents and warrants as follows (which representations and warranties shall be true now and on closing and shall be in addition to the representations and warranties contained in the printed form to which this schedule is attached):

(a)
To the best of its knowledge and belief, no part of the premises is in any way contaminated or affected (or alleged to be contaminated or affected) by any contaminants declared or defined to be regulated or controlled in or pursuant to the Environmental Protection and Enhancement Act (Alberta) or any other environmental law, by-law, order, ordinance, ruling, regulation or directive of any applicable governmental authority.
(b)
The premises and all plumbing, HVAC, electrical and other systems and fixtures are in good working order and condition and are in a good state of repair and maintenance. Furthermore, the use of the Premises for the Business is not in breach of any statute, by-law, regulation, order, restriction or plan. There are no work orders, deficiency notices or expropriation proceedings, outstanding, pending or threatened, affecting the premises.
 (c)
The Assumed Agreements (as defined below) represent all agreements relating to any of the Assets that will be outstanding on closing, are accurately identified, have not been amended or altered in any way and are now and will on closing be in good standing. No state of facts exists, which, after notice or lapse of time or both, would result in a breach or default under any of the Assumed Agreements.

(d)
The Seller is entitled to sell, transfer and assign good and marketable title to the Assets to the Buyer, free and clear of any claims, liens, encumbrances, rights and privileges, subject to obtaining the consent of the landlord of the premises.
(e)
The books and records of the Seller fairly and correctly set out and disclose in all material respects the financial position of the Seller as at the date hereof and all material financial transactions of the Seller relating to the Business have been accurately recorded in the books and records. The Financial Statements have been prepared from the books and records of the Seller in accordance with generally accepted accounting principles applied on a basis consistent with those of previous years and time periods. Since the date of the Financial Statements, there has been no material adverse change in the Business, operations, affairs or condition of the Seller, financial or otherwise, or arising as a result of any legislative or regulatory change, revocation of any licence or right to do business, fire, explosion, accident, casualty, labour trouble, flood, drought, riot, storm, condemnation, Act of God or otherwise.

(f)
The Seller shall not advise (except employees whose employment will be terminated) or advertise that the Assets have been sold, without the prior written consent of the Buyer, and shall not sell or agree to sell any of the Assets except in the ordinary course of business.
(g)
The Seller will not have on closing any outstanding employment agreements, contracts or commitments, whether written or oral, of any nature or kind whatsoever except as specifically provided in this agreement. The Seller has not made any agreement with any labour union or employee association or commitments to or conducted negotiations with any labour union or employee association with respect to any future agreements and the Seller is not aware of any current attempts to organize or establish any labour union or employee association in the Seller. 

(h)
All tangible Assets are now and will on closing in good operating condition and in a state of good repair and maintenance.
(i)
The conduct of the Business does not infringe, and the Seller has not received any notice of infringement or other complaint that the Business traverses or infringes, upon the patents, trademarks, tradenames or copyrights, domestic or foreign, of any other person, firm or corporation.
(j)
The Seller is presently in compliance with all applicable laws and regulations pertaining to the ownership of its assets and the operation of the Business.
(k)
The Seller has insured the Assets against loss or damage by all insurable hazards or risks on a replacement cost basis. That insurance coverage will be continued in full force and effect up to and including the closing date. Until closing, the Seller shall hold all insurance policies and the proceeds therein in trust for the parties as their interests may appear. In the event of substantial damage, the Buyer may either terminate this agreement and have all monies theretofore paid returned with accrued interest, if any, or else take the proceeds of any insurance and complete this purchase.
Add if applicable to the business 

(l)
If the Seller has any customer records and lists, customer service contracts, transferable licenses, Website URLs, source codes or passwords relating to the Business, then the Assets also include all of them.
Add for purchase of Licensed Restaurant\Bar

(m)
The Seller has filed all required returns for HST (as defined below), and has remitted all required amounts, as required pursuant to the applicable legislation. The Seller does not owe any amount for the purchase of alcoholic products that has not been paid in accordance with the vendor's payment terms. 

(n)
The Seller has never been charged with any liquor licence offences except as otherwise disclosed in writing to the Buyer prior to the date of this agreement, and the Seller is not aware of any pending or threatened charges.

(o)
The Seller has at all times during the last five (5) years passed all health and other inspections by all government authorities relating to the Business except as otherwise disclosed in writing to the Buyer prior to the date of execution and delivery of this agreement by all parties (the "Execution Date").

Add for purchase of Gas Station

(l)
The Seller has at all times during the last 5 years passed all health and other inspections by all government authorities relating to the Business except as otherwise disclosed in writing to the Buyer prior to the date of this agreement.

(m)
All underground petroleum storage tanks and pipes are cathodically insulated and protected and shall provide the Buyer with written evidence thereof satisfactory to the Buyer, acting reasonably. The petroleum storage tanks and pipes comply with all provincial regulations and do not have to be removed, upgraded or replaced before the closing and the Seller has not received any notice that any part or one or more of the petroleum storage tanks or pipes will have to be removed, upgraded or replaced within two (2) years after the closing.
[if applicable]
(     )

The Seller is duly incorporated and subsisting under the laws of Alberta and has the corporate power, authority, right and capacity to own its property and enter into this agreement and this agreement has been duly authorized and constitutes a legal, valid and binding obligation of the Seller.
These representations and warranties shall survive the closing but shall only apply to the knowledge and state of the Business and the Assets as they exist on closing. On closing, the Seller shall provide the Buyer with the Seller's declaration of the truth and accuracy of each of these representations and warranties. The truth and accuracy of each of these representations and warranties is a condition of the Buyer's obligation to complete this agreement, which condition is included for the sole benefit of the Buyer, and which the Buyer may waive, either in whole or in part, by notice in writing delivered to the Seller on or before closing date, subject to any other rights that the Buyer may have as a result of any breach thereof.
Seller Indemnity
The Seller agrees to indemnify the Buyer and hold it harmless against and in respect of (i) any and all claims, losses, expenses, obligations and liabilities (including reasonable solicitors' fees and litigation costs) which the Buyer may incur or may suffer by reason of any breach of, or failure of the Seller to perform any of his warranties, guarantees, commitments, covenants or conditions under this agreement, and (ii) all liabilities of the Seller of or in connection with the Business or the Assets as on closing other than the Assumed Agreements. The parties agree that the Buyer shall not assume or be responsible for any liabilities or obligations of the Seller whatsoever except as specifically provided in this agreement. The completion of this agreement shall not be deemed or construed to be a waiver of any right or remedy of the Buyer notwithstanding any facts which the Buyer knew or should have known on closing, nor shall this clause or any other provision of this agreement be deemed or construed to be a waiver of any ground or defence by the Buyer. This indemnity shall survive the closing of this transaction for a period of       (     ) years from the closing date.

Assumed Agreements

On closing, the Buyer shall assume the following agreements (the "Assumed Agreements"), namely the lease of the Premises and the following agreements, if any:

Lottery Licence (as defined below) and all other licences relating to the Business



Liquor Licence (as defined below) and all other licences relating to the Business






















The Buyer will on closing enter into an assignment and assumption agreement in form approved by the Seller and the Buyer, both acting reasonably, wherein the Seller will indemnify the Buyer for all of the Seller’s obligations under the Assumed Agreements for the period prior to the closing and the Buyer will assume and indemnify the Seller for all of the Seller’s obligations under the Assumed Agreements after closing.
Closing Deliveries

On closing, the Seller shall provide to the Buyer the following additional closing documents:
(i)
A statutory declaration from the Seller that all representations, warranties and covenants contained herein are true on closing.
(ii)
An assignment of the telephone number known as       and payment of all amounts and completion of all documents required to effect the assignment.
(iii)
An information letter executed by the Seller advising all customers of the Business of the sale of the Assets to the Buyer.
(iv)
An assignment of all warranties given by third parties to the Seller in respect of any of the Assets.
(v)
A bill of sale for the Assets.
(vi)
With respect to the Assumed Agreements:


(A)
Original or notarial copies of the executed Assumed Agreements.

(B)
Assignments of the Assumed Agreements.

(C)
The consent of the landlords and lessors to the assignments of the Assumed Agreements that are leases (the "Leases").

(D)
Acknowledgements from the landlords and lessors confirming that the Leases are in good standing, that all rents, additional rents and other amounts due and payable by the Seller pursuant to the Leases (the "Seller's Lease Obligations") have been paid in full to the closing date and that the Seller and the landlords and lessors are not in breach of their respective obligations under the Leases, and the amounts, if any, held by the landlords and lessors as prepaid rent or prepaid lease payments.  If the Seller's Lease Obligations have not been finally determined as at the closing date, the parties shall obtain the landlords' and lessors' estimate as to the outstanding Seller's Lease Obligations and       [eg. 125] % of the estimated outstanding Seller's Lease Obligations shall be held in trust by the Seller's lawyers and shall be used in payment of the Seller's Lease Obligations as and when they become known.  After the landlords and lessors provide the Buyer with a certificate that the Seller's Lease Obligations have been paid in full, the unused portion of the monies so held in trust shall be paid to the Seller. If the monies held in trust shall be insufficient to pay the outstanding Seller's Lease Obligations then the Seller agrees to forthwith pay the deficiency to the landlords and lessors and to provide the Buyer with evidence of that payment. The monies held in trust by the Seller's lawyers shall be credited on account of that part of the Purchase Price payable on closing.
(vii)
Original registrations for all motor vehicles, if any, included in the Assets duly endorsed for transfer to the Buyer and all certificates, for fitness and otherwise, required for registration of the transfers and licensing of the motor vehicles.
(viii)
Detailed list of all products, suppliers and customers to the Business within the period of       (     ) years immediately preceding the closing date.
(ix)
If the Seller is a corporation, all corporate documents and opinions requested by the Buyer, acting reasonably.
(x)
A complete list and brief description of all permanent, full-time and part-time employees as of the date of execution and delivery of this agreement by all parties and as of the date immediately prior to the closing date, their salaries and wage rates, positions and length of service and particulars of any contracts, arrangements or understandings written or oral, with them, provided this shall not obligate the Buyer to assume any of those employees unless specifically provided in this agreement.
(xi)
The election form prescribed pursuant to section 22 of the Income Tax Act (Canada) executed by the Seller in respect of any accounts receivable forming part of the Assets.

Add if applicable to the business 

(xii)
An assignment of all transferable licenses, Website URLs, source codes and passwords, if applicable.
(xiii)
All further deeds, acts, things, certificates and assurances as may be required by the Buyer’s lawyers, acting reasonably.
The form and substance of all opinions, certificates, instruments of transfer and all other documents hereunder shall be satisfactory in all respects to the Buyer's lawyers, acting reasonably.
Buyer Conditions
This agreement is conditional for a period (the "Buyer Conditional Period") of       days after execution and delivery of this agreement by all parties upon the satisfaction or waiver of the following conditions (the "Buyer Conditions"):
(a)
The Buyer is fully satisfied, in the Buyer's sole and absolute discretion, with respect to all matters concerning the Business and the Assets.

(b)
The Buyer obtains commitments for financing of the purchase of the Assets, upon terms acceptable to the Buyer, in the Buyer's sole and absolute discretion.

If the Buyer Conditions are satisfied or waived by the Buyer, the Buyer shall so notify the Seller in writing within the Buyer Conditional Period. If that notice is not so given, this agreement shall be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms. The Buyer Conditions are included for the sole benefit of the Buyer. The Seller shall co-operate with the Buyer for the satisfaction of the Buyer Conditions within the Buyer Conditional Period provided that the Seller shall not be required to incur any financial obligations to third parties (other than their lawyers) in so doing.
[If the Business is a retail business]

During the Buyer Conditional Period, the Representatives shall be entitled to attend at the premises during all normal business hours to satisfy themselves with all aspects of the operation of the Business.  
Lease Condition

This agreement is conditional for a period (the "Lease Conditional Period") of       days after execution and delivery of this agreement by all parties upon the Seller obtaining, at its own expense, the written consent of the landlord of the premises to the assignment of the lease of the premises to the Buyer (the "Lease Condition"). The Seller shall use its best efforts to satisfy the Lease Condition. The Buyer shall, promptly upon receipt of the Seller's written request, provide to the landlord any information regarding the Buyer that the landlord reasonably requests.
If the Lease Condition is satisfied, the Seller shall so notify the Buyer in writing within the Lease Conditional Period. If that notice is not so given, this agreement shall be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms.
[Alternate Lease Condition]

This agreement is conditional for a period (the "Lease Conditional Period") of       days after execution and delivery of this agreement by all parties upon the Buyer, at its own expense, negotiating with landlord of the premises a new lease or an amendment or extension of the existing lease of the premises (the "New Lease"), upon terms acceptable to the Buyer, in the Buyer's sole and absolute discretion (the "Lease Condition"). The New Lease shall provide that on closing, the Seller shall be released from the existing lease.

If the Lease Condition is satisfied, the Buyer shall so notify the Seller in writing within the Lease Conditional Period. If that notice is not so given, this agreement shall be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms.

Add for purchase of Licensed Restaurant\Bar

Liquor Licence Condition

This agreement is conditional until the end of the fourth (4th) business day before the closing (the "Liquor Conditional Period") upon the Buyer obtaining, at its own expense, the written consent of the Alberta Gaming and Liquor Commission or any other appropriate government authority (the "Licensing Authority") to the transfer of the liquor licence (the "Liquor Licence") to the Buyer (the "Liquor Licence Condition"). The Buyer shall use its best efforts to satisfy the Liquor Licence Condition. The Seller shall, promptly upon receipt of the Buyer's written request, sign the transfer application and provide to the Licensing Authority any information and documents regarding the Seller that the Licensing Authority requests.
The Buyer shall give the Seller a written notice (the "Liquor Status Notice") within the Liquor Conditional Period whether the Liquor Licence Condition is satisfied. If the Liquor Licence Condition is not satisfied during the Liquor Conditional Period, the Buyer shall have the right to extend the closing for a period or periods not exceeding, in the aggregate, sixty (60) days by written notice to the Seller within the Liquor Conditional, and the Liquor Conditional Period shall be extended accordingly. If the Liquor Status Notice is not so given, the Liquor Licence Condition shall be deemed not to have been satisfied; this agreement shall then be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. Notwithstanding the foregoing, this agreement shall be completed if the Liquor Licence Condition has not been satisfied but the Buyer, as its sole and absolute discretion and option, elects, by written notice to the Seller during  the Liquor Conditional Period, to complete the purchase based upon an Authorization to Contract Out and/or other documents approved by the Licensing Authority to permit the Buyer to operate the Business and sell alcoholic beverages between the closing and the Buyer receiving the approval for, and completing, the transfer of the Liquor Licence.
Add for purchase of Variety Store (Could also apply to Gas Station) 
Lottery Licence Condition

This agreement is conditional for a period (the "Lottery Conditional Period") of       days after the Execution Date upon the Seller obtaining, at its own expense, the written consent of the Alberta Gaming and Liquor Commission or any other appropriate government authority (the "Licensing Authority") to the assignment of the lottery licence (the "Lottery Licence") to the Buyer  or authorization that the Buyer will be entitled to sell lottery tickets at the premises following the closing (the "Lottery Licence Condition"). The Seller shall use its best efforts to satisfy the Lottery Licence Condition. The Buyer shall, promptly upon receipt of the Seller's written request, provide to the Licensing Authority any information regarding the Buyer that the Licensing Authority requests.
The Seller shall notify the Buyer in writing within the Lottery Conditional Period whether the Lottery Licence Condition is satisfied. If that notice (the "Lottery Notice") is not so given, the Lottery Licence Condition shall be deemed to be satisfied. If the Lottery Licence Condition is not satisfied, the Buyer shall have       days after the Buyer's receipt of the Lottery Notice to notify the Seller in writing that the Buyer waives the Lottery Licence Condition, failing this agreement shall be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms. The Lottery Licence Condition is included for the sole benefit of the Buyer.
Gasoline Supply Condition [Where gasoline supply agreement is not assumed]

This agreement is conditional for a period (the "Gasoline Conditional Period") of       days after the Execution Date upon the Buyer, at its own expense, entering into an agreement with, or obtaining the approval of, a major oil company for the supply of petroleum products to the Buyer following the closing, upon terms acceptable to the Buyer, in the Buyer's sole and absolute discretion (the "Gasoline Condition").
The Seller shall notify the Buyer in writing within the Gasoline Conditional Period whether the Gasoline Condition is satisfied. If that notice is not so given, this agreement shall be terminated and the deposit, together with any accrued interest thereon, shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms. If that notice is so given, this agreement shall be completed in accordance with its terms. The Gasoline Condition is included for the sole benefit of the Buyer.
Notice

Any offer, counteroffer, acceptance or notice contemplated herein may be given to or by either party by personal delivery, courier, electronically with receipt confirmed, or facsimile transmission to or by either party or its lawyers.

Closing
The closing shall take place on the closing date at the offices of the Buyer's lawyers.
Transfer of Possession
The transfer of possession of the Assets shall be deemed to take place at the opening of business on the closing date.

Goods & Services Tax (“GST”)

On or before closing, the Buyer shall deliver to the Seller a statutory declaration confirming that the Buyer is registered for the purpose of GST in accordance with the Excise Tax Act (Canada) and any other applicable legislation, its agreement to self assess and promptly remit any applicable GST to the appropriate authority and an indemnity in favour of the Seller for the GST requirements; the Buyer shall then not be required to pay to the Seller, nor shall the Seller be required to collect from the Buyer, the GST. If the Buyer fails to deliver that declaration, agreement and indemnity, then the Buyer shall pay to the Seller any applicable GST in addition to the purchase price.

Allocation of Purchase Price
The parties agree that a fair and reasonable allocation of the purchase price is as follows:


Equipment




$     

Leasehold improvements


$     

Goodwill




$     
[Buyer should first consult with its accountant] 
Lawyer's Approval
This agreement is conditional for a period (the "Approval Period") of       days after execution and delivery of this agreement by all parties upon the approval of the terms hereof by the lawyers for the       [Buyer/Seller] (the "Benefiting Party"). If this condition is satisfied or waived by the Benefiting Party, the Benefiting Party shall so notify the other party in writing within the Approval Period. If that notice is not so given, this agreement shall be terminated and the deposit shall be returned to the Buyer forthwith without deduction. If that notice is so given, this agreement shall be completed in accordance with its terms. This condition is included for the sole benefit of the Benefiting Party.
Consulting

The Seller shall, if the Buyer so requests by written notice to the Seller not later than       (     ) days before the closing, act as a consultant to the Buyer for a period of       (     ) [weeks/months] next following the closing date (the "Consulting Period"). The Seller shall introduce the Buyer to the Seller's customers and suppliers, assist the Buyer to operate the Business and otherwise use its best efforts to promote the interests and welfare of the Buyer. The Buyer shall compensate the Seller for providing those services by paying the Seller a consulting fee of $      to be payable to      .
Inventory
On closing, in addition to the purchase price, the Buyer shall purchase, and pay the Seller by certified cheque or bank draft for, all non-obsolete, saleable inventory that is in good condition and on hand at the close of business on the day immediately before the closing date (the "Inventory"). Add following underlined sentence for purchase of Variety store:    The Inventory shall not include any opened bottles or packages, or bottles, packages or other products that have an expiry date within twelve (12) months (except for dairy products that have an expiry date within one (1) week and other food products that have an expiry date within four (4) weeks) before the closing. The amount shall be the lesser of (i) the Seller's actual cost of the Inventory less all volume and other discounts or rebates, and (ii) the net realizable value of the Inventory. The physical count and cost of the Inventory shall be determined by the parties, with both parties acting reasonably, on the day immediately preceding the closing date. The Seller shall provide the Buyer with invoices, supplier's statements and any other reasonable documentation requested by the Buyer to establish the cost of all items included in the Inventory. If there is any dispute, the disputed amount (being the difference between the amounts determined by the Seller and the Buyer) shall, on and following the closing, be held by the Seller's lawyers in trust until the dispute is resolved following the closing by arbitration. 
The Buyer shall be entitled to the revenue from the sale of any Inventory on the closing date.

Conflict

If there is any conflict between the terms of this schedule and the printed form to which this schedule is attached, the terms of this schedule shall prevail.
